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Section I. 

Attachment D 
WORKERS' COMPENSATION COVERAGE ANQ 

ALTERNATIVE DISPUTE RESOLUTION PROCEDURES i 

Intent and Purpose. 

(a)(l) The Building and Trades Council ofSnnta Clara &Si!n;i:lenito 
Counties (Council), the signatory craft unions (Unions) and the Coun!:y ofS<inta Clara 
("County") (cpllectively, the "Patties") working on the Santa Clara.Valley M~dical 
Center Replacement Bed Building Ill pursuant to the Extension Agreement +'Project 
L1bor Agreement (the "Agreement") jointly tecognize the importance of a1i Hfective ttild 
efficient program to provide a workers' compensation delivery system for tl~e benefit of 
the employees covered by this Agreement. ·n1e Pnrtics (inclt~ding the Contni~toi· who has, 
pursuant lo Appendix A to the Agreement, agreed to be bound to the Agrecn)ent) will 
therefore work together, under the provisions of Secjion 3201.5 0[the Califo~'1in Lnbpr 
Code (the "Code;'), to implement a displ1te i·esohitioli procedtJi'e that \yilf iJ(i! c!tdisJmtes 
arising out oft he workers' compensation delivery system established fpr tlM,>)ibjecl, llnd 
which will provide fuir and expeditious methods for resolving such disjJiiles.i'i • 
Additionally, the Parties will work together to broaden and improve the wor~ers' 
compensation process to include optimum uccess to delivery ofmedic(ll car~ and 
disability bencl1ts for covered employees affected by occupational injOry o(iliscasc.and 
covered under U1e Agreelnenl. The Parties further, through the Joint Labor-M;lnagenient 
Workers' Compensation Committee (the "Con\mitlce") herein&ftcr estublisiJe~, will 
endeavor to develop an effective quality control unci improvelllclit programifor the 
medical coverage provided to the employees covered by the Agreel!leJJt. Fil)ally, U1e 
Parties agree that abuses of the system will not be tolerated and will coope1'ate in any 
investigation of a claim of abuse. 

(a)(2) To accomplish the goals of (a)(!) above, the Parties J\~ve agreed: 

(i) That all eniplo)'ces working under the Agreeithn ~h!tll be 
covered to the fullest extent required by the workers' compensation proyi~\tJb); ofthe 
Code, and that nothing in this Atlacluhent D diminishes the entitleiiJ\!ilt ofl)(i'iiit\jJIOyee 
covered by the Agreement to compensation benefits for disability or liledical trealme!lt 
nnd other benellts as required by California lnw, fully Piiid for by the Cot_in!:y Un·qugh the 
purchase of a policy of workers' coinpensati<Jn insurance frotn an ilisiirer i:luthoJ'izccUo 
issue such a policy in the State of Cnlifornia; nnd 

(ii) To implement a medical and benefits delivery system 
complclllented by an altcnmtive dispute resolution process, hereby estnblished, i\1 
cooperation with the Committee as eteated m\der this Attachment D to the Agreement. 

(b) This AlladuncJit D shall apply only to injttries as defitJed by the 
I ,aw sustained by employees covered by this Ptojcct l~abor Agt'cement dudng their 
employment by nn employer who meets the requirements of Labor Code section 
320 I .5( c)( I) when that employee is engaged it1 employment activities related to work 
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on the Sanj~ Clara Valley Medical Center Rcp]aeement Bed Building Ill and covered by 
the Owncd;ontrolled Insurance Progrmn (OCIP). The term inJury as used in this 
agreement h' to be defined the same as under California Labor Code Section 3208 et seq. 
to include a\\y injury or disease arising out of the employment. 

(c) 'Iltis Attachment D shall remain in effect from the date of 
execution by the parties, until expiration of the OCJJ>. Attachment D may be extended by 
mutu.al agreetnent of all patties to this Agreement. It is the parties understanding and 
intent that thi~ Attachment D will remain in effect beyond the completion of the 
Replacement Bed Building Ill project. In order to effectuate this intent, the parties agree 
that those provisions of the Agreement necessary for Ute effectuation ofihis Attachment 
D shall cxten~ beyond the Project's completiot\ and shall expire at the same time as this 
Atlaclunenl [). 

I 
· 1i (d) This Attachmeill D along with the emails exchanged between 

attorneys for\! he County and Sheetntctal Workers dated 8-25-09, 8-28-09 and 9-2-09 that 
arc attached l,!el'eto represent the coinplete understanding of the parties with respect to the 
subject matt~i; dealt with herein . . }) 

, (e) In any instance of conflict, the provisio!ts of tltis Attachment D 
shall take precpdence ov~r provisions of the Law, as far as permitted by the provisions of 
Labor Code Section 3201.5 of the State ofCalifomia. 

Scction2. Joint Labor-Management Workers' Compensation Committee (the 
''Committee"). 

(a) There is hereby established a CommiUee to review, oversee, consult 
and advise all parties involved with the development, implelitentation and provision of 
benel)ts and pr<)ccdurcs for workers' compensation covered under the Code and this 

Alt!.tchme .. ".t. D.Nith p.arlicular referen·c·e to the wm.·kers' cot.npensation provisi<itis oftl.tis 
Altachment. Su~h Committee shall participate in the selection of the providers and other 
personnel as sdUorth in Section 3 below. The powet' of the Committee may only be 
exercised throtl~h a nuuority vote of its members, with each party having 
represctllutives <w the Committe!) pursuant to subsection (b) below. The Committee is 
not an independent entity and shall have no status as any separate entity; it is created only 
for the purposes of administering tllis 1\greement.lndividuals who comprise the 
Comnlittee shall receive no compensation for such service, aitd it is anticipated that no 
expenses shall be incurred as a result of serving on the Comlllittee. 

(b) The County shall designate no more than two (2) Contractor 
representatives, which may rotate ltnnually to assure broad representation by as many 
contractors as possible, and two (2) County representatives. The Council and the 
signatoty craft unions shall appoint four (4) representatives to represent the unions. The 
Council mtd the signatory craft unions may as~ign one alternate for every two (2) 
represelltativcs. The County inay do the same. The Con\tnittce shall be chaired by a 
representu(ive uppohtted by the County (or designee). The County shall also appoint llll 
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alternate to chair meetings in the appointed Chair's absence. 

(c) The Commi llee shall meet at least once each calendar year, or more 
often as necessury as r~q11es!ed by the cluiir or as provided for by rules to be adopted by 
the Committee, A quor(lm shall be JIVe or more members provided that notice of meeting 
is providep at least que week in advance. The Ombudspersqn and representatives of the 
County, OCIP insurer and/or providers of medical care shall be uvailuble to attend the 
Committee IJlCetings and fiJrnish such informalilln as is reqtlcsted by the Commillce. The 
Colluiiittee liHiY rccoimnend to the Program Manager, County and/or OCIP Insurer, as 
appropriate, changes iii the procedural and substantive delivery of niedical care and 
services and ADR processing as it believes nppropriutc to lblfillthe parties' goal to make 
effective use of the provisions of Labor Code Section 3201.5. Any dispute between the 
uuil)!l ~UJ(I contm9t9r parties with regard to the power of the Committee, or with regard to 
any e){ercise (lfthe Coi.nmittco's power, shall be rclcrrcd to the Arbitrator dcsiguatecl 
under Section 7(e), below. 

(d) Each member of the Committee amVor the member's sending 
OIWillizatirm shall be responsible tor any d.elense or inclemnili.cation of the respective 
1ii¢1nber in the (lVC!ll of legal action arising out of the activities or decisions of that 
member while serving on the Commillec. The County shall have no responsibility for 
deci$ions 0r actiqns of the Committee. The Committee shall have no separate legal 
standing. The Coliunittee shall have no income, nor hold title to any assets. 

Section 3. Service Providers. 

(a) Unl¥SS otherwise specifically stotcd, reference to a "medical 
provider'' tll!!cY be either to iut hicliviclual providing treatment or to a group practice or 
clinic prqviding treatment to employee~ covered by this Attachment. 

(b) The Parties will jointly designate, under the auspices of the 
Conuitittec. herein es(abli.slwcl: 

(I) A preiened provider network of health care providers; 

(2) Organizations providing prescription medicine, which may 
be riffi.Iinted with ( l), ubovo; 

(3) Vocational rehabilitation evaluator/service organizations if 
required by law or regulation; 

(4) Mecliiltors (who shall be familiar with and experienced in 
the Califomiu State Workers' Compensation System and related medical issues); and 

(5) Arbitrators (who to the extent available shall possess 
cxpcri<~nce as referees and/or judges \tmler the State Workers' Compensation System and, 
at a 11iinimum, qualified as arbitrators under the Code). . 
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(c) If the Pmiies are unable to agree on the organizations in (I)- (3) 
above or the individuals to serve in the positions listed in (4)- (5) above, in the nun\bers 
deemed necess11ry by the OCIP insurer for the efl:lcicnt operation of the Workers' 
Con1pensation Delivety System (iticluding ADR), or in the mtmbcrs otherwise 
established in this Attachment, appointments shall be made by the neutral arbitrntor 
established under Sectioli 7(e), below, after he/she has heard recommendations and 
urgumcnts h1 fnvor.oftheir respective positions from the Parties to Attachment D. 

Section4. Medical Care and Treatment lor Occupational Injury lUJd Disease. 

Authorize(! Medical Providers. The providers designated tmdcr this 
Al!achment shall be the eXciiJsive source ofallmcdicaltreatment required under Code 
Section 46(JQ. In addition to the preferred medical provider list promulgated by the 
ljlstrrer, authorized Jlledici]] providers shall include preferred provider networks of health 
cm·e providers contah1ed within any preferred pl'ovider panels currently established by 
ru1y Vnion(or sttbsequen!ly established patiels approved for inclusion by the parties to 
this Project Labor Agreement), who qualify and who agree to participate under the terms 
of this Ath1chmenl. 

(I) All medical and hospital services, except for first aid and 
other emergency type services only, required by employees subject to this Agreement as 
the result of a compensable injury or diseuse, sl)all be fumished by health care 
professionals and facilities selected by the employee from the list ofheullh care 
professionltls l)nd faqiliti.,:s cunently use.d by the parties to this Attachment and available 
to each eniployee upon his iilitial cmploymeiH at the site. The Comntittec must approve 
atiy and all adfliJional provider(s) before they may he added to the list and can delete 
providers ll'om the listfor ca1.1se. In no event shall the deletion of a provider disrupt the 
ongoing treatment of ru1 employee receiving treatment from that provider at the time of 
the dctision. 1-I.owcvci·, once the specific course of treatment is completed, the employee 
must use an authorized provider for any additional treatment. 111e authorized provider 
orgtulil'.atio.ns shall have on their rosters individual Board Certified providers in their 
respective s]Jccilllties available for selection by employees lor treatment, or for referral 
from other it}(!ividual providers, or to act as evaluators. This dcsignatioil ofprovidel's 
j1urstwntto Section3201.5 oft.hc Labor Code replaces all other provisions regarding the 
selection of medical providers located elsewhere in the Code. 

(2) In case of an emergency requiring treatment covered by this 
Attachment when no au.thorized provider is available, the employee may seek treatment 
Ji'om a health care professional or facility not otherwise authorized by this Attachment, to 
provide tretttment during the emergency and such treatment shall be compensated for in 
reasonable amoul\ts by the OCIP lnstwer as if provided by providers authorized under this 
Agi'eetneriL Responsibility lor treatment shall be translerred to an allthorizcd provider as 
soon as possible, consistent with sound medical practices. 
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(3) After selecting an ;mthprized provider to fumish treatment 
for n particular injury, an employee may change oiJce to another authori;.;ed provider. If 
the empJoyec has received two conllic!ing opinions, the Ombudsperson may refer the 
employee(o t\nb(hcr provider. Additiont.tl changes may be made only with the oversight 
of the Oml;!I.Jdsperson aild approval of the Insurer. Neither the employer nor its OCIP 
h)stu:cr ~h(III be resppnsi blc for the cost of medical services furnished by a health care 
professiollal or fqcility not authorized pursuant to this Agreement (exccptns provided in 
(2) a!JQve). Nothing in this Article shall be construed to create a right lor an employee to 
receive care at employer obligation or expense that is not reasonably required to cure or 
relieve a work related injury 

(4) Neither the Insurer nor the County shall be responsible lor 
the C.PSl of!uedical services furnished by a health care professional or a facility not 
aulhodzed pursuant to this 1\.grcement (except for emergencies as noted in (2) above), nor 
lor care not required by the Code. 

(5) The list of authotizc\i providers administered by the 
authorh:ed provider organization shall cont;Jin sufficient providers for each of the 
specialties which the parties to this Agreement believe arc required to respond to the 
uccds of emplpyees subject to this Agreement, at least some of whom, il1 each specialty, 
shall be B011rd Certified. This shall include, but shall not be limited to providers within 
the following SJleciallies: 

•I Orthop~slics 
•5 Ophthalniology 
•9 Psy¢hiahy 

•2 RadiologY •3 Neurology 
•6 Cardiology •7 Gcnctal Practice 
•10 lntcrnnlli1edicine •It Dermatology 

•4 Neurosurgery 
•8 Chiropractic 
•12 Oncology 

•13 Ptihniinnry/Respiratory •14 Occupational Medicine 

In the event that an authorized provider furnishing treatment to an 
employee dete.rmine.s that treatment or c(msultation is necessary ll·om a specialty for 
Which M. mithorized provider hns been selected through this Agreement, or in the event 
the distl!ntc makes itin\pnictical for treatnicnt !l·oni an authorized provider, the 
t\tilii()riZcd provider shaH select the nddi.tional spcci&list or additional provider who offers 
trcalllieht ill a phtclical distance for the employee, not to exceed 50 miles. 

(6) All prescription medicines furnished as the result of injuries 
subject to this Agreement shall be furnished by the OCIP Insm•er through a jointly agreed 
upot1 ii1edical prescription provider prgani:?,ntion or organiz;ttions, except in those 
installces in which m1 au.thorized medical provider determines that due to time constraints 
or other valid medi.cal reasons, use of a11othcr prescription sou1·ce is required. 

(7) Evaluations shaH be secured in a manner consistent with, 
mJclutilize.d fpr the pltrposcs described in, Division4, Part I, Chapter 7, Article 2 of the 
Code. It is llot the intetit of the parties to the Agreement in this section or in allY other 
portion of this Attachment to add to or diminish the rights of the respective parties to a 
workers' CoinpetiS<)tion dispute to introduce evidence or be prohibited from introducing 
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cvjdence ill an arbitration proceeding in any different manner than they would otherwise 
be allowed to do in a proceeding before an Administrative Law Judge of the WCAI3. 

(8) The OCIP Insurer and the employee shall each be bound by 
the opi11icms <u1d reconuncudations of the authorized provider selected in accordance with 
this At(acimwm. In the event pf disagreement with the authorized provider's tlndings or 
opinions, the.sole recourse shall be to obtain a second opinion ti·01n ;mother authorized 
prpvider to the extent permitted by Division4, Part 1. Chapter 7, Article 2 of the Code, 
and to presl'!nl the sec01id opinion tlwough the Alternative Dispute Resolution Program 
established in this Attachinenl. 

(9) A physician th<1t an employee has designated in writing as 
his or her personal physician as delined in the C~alil()l'nia Labor Code Section 4600 shall 
also be cti)lsidcred an Att!horizcd Provider if the employee has notified the employer ln 
wriling the name, address, and telephone number of such designated physician prior to 
the \lntcofJhe industrial injmy. The employer shall also forward this physician 
inlormatioJJ to the committee for review. Nonuction by the committee shall be deemed 
approval of the physician as an Authorized Provider. 

Se.ction 5. Authorized Vocational Rehabilitation Benelits. 

Injmcd employees shall be entitled to all voca.tional rehabilitation benefits 
made.available under the Labor Code; however, any such benefits, if available, shall be 
fup1islwd by a yOC!!tional rehabilitation service provider sclepted by the employee !i·mn n 
list of vocational rehabilitation service providers jointly selected by the Conui1ittce. 

Section 6. Alternate Dispute Resolution Progrltm. 

(a)(l) Thi$ Altemative Dispute Resolution Program ("ADR" or 
"P!·()gl'l,un") shqll be u~ed in place ofan4 to tl1e exclusion of the Divisiotl of Workers' 
Coinpens<ition hearhig and disputes resolution procedures affecting a covered employee's 
bcne!its to. the Nil extent permitted by Section 3201.5 of the Labor Code, recobmizing the 
cOi1tblUh1g lluthodty ofthe Workers, CompcnsatimJ Appeals Board ("WCAB") nnd the 
California State Courts of Appeal to review ail actions taken hereunder in a mum1er 
consistent with Sectton 3201..5. 

(2) . The Program shall be used in place of the tiling of nn Application 
for Adjudicatioii of Clait\1 with the WCAB. Any claim subject to this Agreement f11ed 
with the \VCAI3. for resolution will ilmnediatcly be removed on motion of the OCIP 
Insnrct:, !lndpla¢ed within the Program established by this Attachment. The Program 
shall not affect any covered employee's eligibility for, or his/her atnount of, workers' 
c0 mpeus!!tions bcndits, as set fortl1 in the workers' compensation provisions ofthc Labor 
Codd. 

(3) This Program shall npply to all compensable, work-incutTed 
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h~t1rics, inch)<litig occupational disease, as defined by tbe Code, sustained by employees 
whUe worl;.ing tltldermnl covered by the Agreement, as a result of their employment on 
the Project, .on and after the etTectivc date of this Attaclunenl mid during its term. Claims 
liledwhhin ninety (90) days after the tennination of the OCIP shall continue to be 
subject to the lq"lns of this Attachment D for the duration of the case. Any claims for a 
coti1pellS[tiJlc htittry or illness filed after such ninety (90) days shall be processed as 
though Labor Code Section 3201.5 does not apply. 

(b) The Program shall consist of three components: Ombudsperson, 
Mediation, and Arbitration. 

(I) Ombudsperson. An Ombudsperson shall be selected t!·om a 
list supplied by tl1c Building Trades Council of candidates currently worKing tor building 
trades ADR prograhis i11 Northern Calito1'nia as well as candidates provided by the 
Co\jl)ty. The eommittce shall develop selection criteria, release a Request for 
QU!ll)l19alions.(RFQ), screen !)Bel interview potential candidates, and ultimately select an 
Ombudspers011 for the program, The Ombudsperson may be removed at any time within 
the s.ole. di.scrcti.on of the Committee. 

The pcrso11 appohlted shall have, at a minimum, the 
foll9\Villg qualificatio.ns: five years of work experience which shall have provided 
hii\1/henvith knowledge and understallding of California workers' compensation laws 
anc! famiH~trity witlnvorkers' compensation claims and case management and/or be 
cxperici\Ced IIJl\1 certified in occupatiomll hei!lth practice. The s.elcctcd Ombudsperson 
sl)allhave aUe~st 5 consecutive years of experience with ADR and have not represented 
!)I1 jl~(tre1l wor~er as an appJi<:ant or 1111 insurer lor defense in any legal proceedings 
withh\ the last 5 ye!irs. The Ombudsperson will be f.'\miliar with workers' compensation 
pr~l~edur~s !1110 practices. He/she shall be available at reasonable thi1es, upon reasonable 
i\tl(icc, !It the Project site for the convenience of the employees. Within the first24 hours 
ol' a rep0rled h~\lry, th~ Ombudsman will receive 11rst notice of report and, when 
appropri!\t~,, 1nake immel!il)te contact with the injured worker. The Ombudsperson shall 
report reg\tlarly to the Committee, shall submit ail annual report and shall be subject to 
ann\talreview, The Ombudsperson's length of service under this Attachment D ex1e11ds 
lin til tinM closeout of aU A.DR-related claims. 

The Ombudsperson shall be compensated by the eounty at 
reasonable and custbmaty rates tor this Service. The County shall set aside and maintain 
sqfficientl'ut!ding to pay the cost oflhe Ombudsperson as well as all other costs 
assochitcd \vithcs{ablishiilg and nmiting the ADR program including but not limited to: 
AbR ethtcatimt ancl promotion of project workers, required meeting expci1scs, 
tnll(iiati(lilS, arbitr<I\ions, etc. The County shaH determine and set a.side money based on 
current AI>R experietice and anticipated project needs phts a reasonable t·escrve. This set 
nsi~le fm1d shaU rc:;nwin in place to support claim run out after project completion until 
such thnc all claims are closed or this contn\Ct is terminated, whichever occurs later. The 
County- shallmonitot the funding level and adjust fi:om lime to lime based on anticipated 
iteed. 
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The Mcdiator(s) and the Arbitrator(s) will be selected in 
chrouological rolntio11 from a permanent panel not to exceed three of each to be 
established by <tgreement 0fa majority of the members ofthe Committee. The members 
ofthG panel cal\ be changed at any time by the Committee. Each shall be knowledgeable 
and e)(pcricnecd regarding medical and legal aspects of workers' compensation 
procedures in California. The compenstition of the Mediators [llld Arbitrators shall be 
IJl:ovided by the OCJP Insurer. Pending such agreement under Section 3, should there ben 
ncc\1 for a Arbitrator to undertnke proceedings required by these provisions, such shall be 
requested frotn and llppointed pursuant to the rules of the Division of Industrial Relations 
wi.th regard to the uppqintnwnt of Arbitrators under the Code for workers' compensution 
mailers, but may not be an attorney engaged in private practice on behalf of either 
applic!lnts or insurers. 

(2) When all employee's workers' compensation benefits are 
de!li<)d, redu~:cd or terminated, or otherwise affected, the employee sht11l be provided with 
a writtett Notice ("Notice") of such action, inn procedural mtd substantive format similar 
to those prescribed in Secti(ln 406 I oft he Code, by the OCIP Insurer, by llrst class mail. 
The Notice shall include a summ<uy of the reasons lor the action, in terms reasonably 
calculated to.be tlnderstandabie by the cm1>loyee. 

Within thirty (30) days of the employee's receipt of such 
Notice, or whenever an employee believes th.at he/she is not receiving the benefits to 
which hc/slw is entilled, iMiuding medical ruui hospital services, the employee shall 
notify the Ombudsperson; The On1budsperson shall explain to the employee the response 
to any employee question or compl<!int in terms that are understandable by the employee. 
The Ombudsperson shullmaitltaiit a record of all activity affecting any individual 
employee with whom he/she is involved by reason of these provisions or where he/she 
bccoJnes aware o.l' rca~onably sbotJld become aware that such employee should be 
involved in these procedures, including the date of each ttolillcation and request for 
intcrvetl(ionofthe Ombttdspcrson, the dnte of each response, the receipt of a form 
reqlle~ting,mediation, atid the date of reference of that form to the Mediator. All records 
kept. by the Omhltdsperson shall be a form consistent With record keeping requirements 
underthe Act, if ally. Nothing in this section slmll preclude an employee lh>m contacting 
the Ombudsperson rc~arding any dispute, request for information or consultation in 
coc~uwplion with lite employee's claim or injury. 

(3) If the issue cannot be resolved to the satisfiJCtion of the 
ett1ployee 1\ild the QCIP in~nrcr within the fifteen (15) business days after the date of 
noU1icution to the Ombudsperson, the aggrieved paity may apply for mediation on the 
formQ.vailable ftQ\11 the Ombt!dsperson. Such form shall be filed with the Ombudsperson, 
who SIJall protili>tly notify the appt'opriate Mediator and furnish the Mediator with a copy 
of \!1e Notice, The parties to the dispute may extend the 1ifteen (I 5) business day period 
by intttu!il agrecn1ent, and no iss\te shall proceed to mediation without tlrst being 
presented to ihe Ombudspersons. 
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(c) Mediation. t\pplication for mediation shall be made not more than 
twentyc.live (25) business days after the Omblldsperson provides written notification to 
all parties that. issues cannot be resolved through further efforts of all parties. Failure to 
timely rcqtt~st m¢diatiQII will b.ar ail)' further right to ndjudicate the issue. The parties 
intend timl $llch !llediation will be a fncaniiigii.Il illlormal, non-adversarial effort to 
re$olve alllqgitimate claims iairly without resort to adversary proceedings or unnecess!fry 
procedurqs. The Mt.'diator will contact the parties to the dispute (the employee and the 
OCIP h1sUI"Cl) and take whatcvei· steps he/she deems necessmy to bring the dispute to an 
agi'Ced concl\tsion. At any mediation, the OCIP Insurer and the employee (and an adviser 
or legal counsel .to each party) n1ay be present. If legal counsel is present, the legal 
c.oun$ci may ndvise hu.t npt repre~ent th() part ices. Mediation must be attended by 
individuals who have the authority to resolvo disputes. 

Mediation shnll be completed not more thanlillccn ( 15) business 
days Jl·om .th~:> date of referral, tmless otherwise agreed by the parties to the dispute, 
inchl~h!g tlw tylc~lin~m·, qxcept that. in no event shall an iss\tC be pennitted to proceed 
beyond niediatloli tinjjl and .unless the Ii10ving party cooperates with the Mediator and the 
mediati911 prqcess. Tlw Pmiies to .the. dispute may agree in writing to extend such time tor 
a periqd cCJiitin, Neither pl\\'IY will be permitted to be represented by legal counsel at 
medial.ioil. All conlm\inication between the Mediator and the parties slmll be directly with 
thq J>!ll:ties tq th() dispute, unlc.ss disability or linguistics dictate the need for a smTogate. 
In no case inn)' the surrogate act ilt the capacity of attorney of record. 

It~ after the completion ofthe mediation process, the parties to the 
dispute lti·e utJable to reach agrectnent, either the employee or the OCIP Insurer may file 
wiih the OnMtds)J()rS()ll, within thirty (30) business days of the completion of the 
ptoeess, a requestthat the tnatter be referred to Arbitration. Immediately upon receipt of 
tlw ~qu.e~t, (!Je Ombudsperson shall notifY the appropriate Arbitrator from the Panel 
deslgti!IM by the p~rli!;ls to. this Agreqmenl, as well ns all parties to the dispute, that [I 
reqt!esqbr Arhitratiou has been received and the Arbitrator shall set a date for a hearing, 
to. be <;O!llp)CilCCd no l)tter tban forty-five (45) calendar days aner the Arbitrator has 
received Notice of the Request tor A:rbitration. 

(d) Arbitratioil. The Arbitration proceeding will be conducted pursuant 
to the ndes and 1·egulatious applied by workers' compensation judges under the Code 
(inclJ,l<liJlgnJ.Ic!> ofqvidence l!l1d burden ol'prooi), and the Arbitrator shall have the some 
powers and atJthority as suehjudges (and, us appropriate, referees), except as such mles, 
regttlatio!IS or powers are specifically modilied or supplemented by this Attaclunent or 
othenvise in writing by the parties to this Att!lcluncnt. The arbitration proceeding shall be 
co!ll)J)eted within ten (10) business days of its commencement unless otherwise ordered 
by th(( Arbitrator, in hi~/her.sc;>le dis()rqtion, (o il!rther the interest of fairness t.o all parties 
to the 'dispute imd!or completct]css oft he record. Except in extraordinary circinnstunces, 
sneh ex(ensi.on sh.allnut .exceed forty• five (45) days. The Arbitrator shall render a 
deeisi(,i11 Withii1 ten (I 0) busil1ess d;tys of the completion uf the proceedings. The 
Arbitratot•'s decision shall be writtei1 in a tonn consistent with WCAB practices and 
his/her fiiidings 9f fuel, uward, order, or decision shall have the same Ioree and effect as 
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that of a wprkers' .::ompensatitm judge and be subject to enforcement proceedings and/or 
review as provided in Seetimi 320 l.S(a)( I) of the Code. 

(1) Tho hearing shall be held in a location convenient to the 
purties to the dispute as detcnhined in the sole discretion of the Arbitrator, but unless 
otherwise agreed by the parties to the dispute, no ft1rther than fitly (50) miles li·mn the 
employee's residence at the time-he/she w;~s/is working under the Agreement. 'fhe 
proceeding shall be electronically recorded. 

(2} In any case that has been assigned to an arbitratbl' for hearing 
hereunder, the !!rbil.rator slmll h!IVC full power, jurisdiction and authority to hear and 
determine all issues of fact and law ptcsented and to issue interim, interlocutmy and Hnal 
orders, Hndings, de<;isions and awards as may be ilccessary to the full adjudication 6fthc 
case, 

(3) Arbitration will be cmJductcd ]iursuant to the rules ofthc 
American Arbitru.tion Association, or such other rules agreed to by the Committee, using 
the &rbilratol' assigned hY the Cpimniltee. Unless the parties to the matter otherwise 
n)ll\ually agree, ttrbiti'ation proceeding shall be colllplcted in i1ot more than thirty (30) 
Clll<mdanlays after referral, m1d lUI arbitration decision rendered within ten (I 0) WcJrking 
days.ofthe completion of the proceedings. The arbitrator's decision shall be in written 
form ~;onsistent with the WCAI3 practices. 

(4) No written or oral offer, tinding or recommendation made 
dJJri11g the mccliat.i.on process by any party or mediator shall be admissible in the 
arbitration proceedings except by mutual agreeme1it of the parties. 

(5) The arbitrator nuty in his/her sole discretion appoint an 
authorized health care proJ'essiOiial to assist in the resolution of any Iiledical issue, the 
cos.t to bl) P<lid by the OCIP Insurer. The Arbitrator may appoint u trustee or guardian ad 
litem to apjJem· for and represent any minor or incmhpetent upon the terms and conditions 
w]Ji~;h hq or &h~ <leeUIS proper. The Arb.itrator may provide tbr the joinder in the same 
proceeding of all persons interested therein, whether as employer, instu·er, employee, 
dependent, creditor, service provider or otherwise. 

(6) Eilhcl' side niay request the appearance of the treating 
phys.iciml and qu(lstion him or her 111 arbitration. If the Arbitrator requests the appearance 
of[\ treating physician, or otherwise appoints illl authorized health ~are professional to 
a~sist ill the reso](Jtion of any medical issue, the expense will be borne by the OCIJ> 
lnsm'er, 

(7) The decision of the Arbitrator, including his/her tindings of 
facts award, or order, shall have !he sallle force and effect as an awnrd, order or decision 
of a workers cmppensation Judge, and shall be subject to review by the Workers' 
Compensatioll' Appe;ds J~oard in the same manner as provided for reconsideration of a 
final order, decision, ol' award made at1d filed by such judge pursuant to the procedures 
set forth in Arti()le I (commencing with Section 5900) of Chapter 7 of Part IV of Pivision 
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4, nn\1 in tlw <:;ourtofi\ppeals pursuant to the procedures set fmih in Article 2 
(commencing with Section 5950) of Chapter 7 of Part IV ofDivision4. 

(~) Any und all settlements and/or compromises between an 
employee and an insurer involving ;1 workers compensation claim arising on this Project 
and !l\i9qi" t)lis Agreement shall be subject to the same appeals and review by the 
Arbitrator as if he were sitting .as a referee under the Code, and appealed to the WCAB to 
the extent permitted by the Code. 

(9) The Arbitrator shall not have the authority to resolve 
pc\itions flied PllrstJUILt to Labor Code section 132a. The Arbitrator shall retain authority 
over the uildedying cl!lim. 

(c) Notwithstanding a11y provision of this Attachment to the contrary, 
an employee who )las received bcilefits under this Attaclnhcnt, and who is subsequently 
injured while h1 tl)e employ of an employer not covered at this time by this Attacluuent, 
shall have full acc~ss (o .the Workers' Compensation Appeals Board Procedures in effect 
at .t)1~ time on any matter involving apportionment d~IC to the subsequent it\iuries or 
Sl\~~eql)cnt exac~rbation of the (lrecxisting condition, and the provisions of this 
Attachment shllll not, in such cases, be applied or asserted to diminish any rights such an 
ett!ploycc n1ight otherwise have had, had it not been for the existence of this Attachinent . 

Scction7. . dcncral Provisions. 

(a) Except for payments resulting from awards for violation of Labor 
(:Qde 1;32!1 atL<! scrio.us andwillfulmi.sconduct claims (which are the responsibility of the 
cHl]Jloyer), all re(luired payments made by Contractors pursuant to this i\ttachmcn(, shall, 
in accord.ance with C!1lifornia law, be made by the OCIP Workers Compensation Insurer. 
Si\liil!lrly, all actions required by law to be undc1taken by the insurer rather than the 
contractor shall be performed by the OCIP Workers' Colllpensation Insurer. The OCIP 
ltls\)ter and/or the OttJbudspcr,son will provide ol!notices to the employees ;md/or 
applicants, and il1 si1ch form, as are I"equired to be issued or otherwise referenced in the 
workers.' compensation provisions of the Code. 

(b) If any provisions of Sections I through 6 of this Attachment or their 
ujlplil;ation t() an)' person 0r cirC\lllJStonc<;s is held invalid, the invalidity shall not affect 
other pl'ovisioiLs oi' aJ)Jilicntion of such Section or ()f the remainder of this Attachment 
that Cil!l be given 9ffect without the invalid provision or application. To implement this 
(ir<;)visi0n it iS underst()()d that the provisions of this Attachment nrc declared to be 
severable. Ftuiher, in the event of legal action contesting the legality of Sections I 
through 6 of thi~ AU!lchmcnt, or any portion of them, the parties agree to jointly defend 
such provision and such Sections and shall actively assist each other in such defense. 

(c) It isthc intent of the parties to meet the spirit and letter of the 
rcquirentents of Section 3201.5 of the Lnbor Code. To the extent that the Department of 
lnclu$trial R.cllttions, Division of Workers' Compensation, succeeds in ct\ioining or 
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otherw.isc preventing the application of part or all of the Program and provisions above, 
by IU\ order of the final court of competent jurisdiction, the parties shall meet 
expeditiously to adjust this i\Hachment to meet the requirements of the Code, and failing 
to reach agreement within thirty (30) days after notification by the Division, the matter 
shall be referred to an impartial arbitn\lM to be selected by the Committee for 
dcvcloptnent of an approprintc provision tH' provisions consistent with the spirit of this 
Attachment 

(d) No employee shall be denied the right to consult and/or be advised 
by legttl cO\insel of his/her choice, if desired, at any time during the processes established 
hq'ein, However, it is recogitized that the ADR Program here established is intended to 
be non-adversarial, and until an appeal beyond mediation, no attorney shall participate in 
the system as counsel of record for either the employee or the OCIP Insurer. Retention of 
an attomey is the sole and absolute choice of the employee. All costs associated with 
retnining legal lid vice is born exclusively by the en1ploycc unci not shared in any part by 
the CpmJty. T.hc retention of an allorucy shall not diminish the ability of the 
Ombudsperson, Mediator, Arbitrator, or any other party to speak directly with the 
employee in the attorney's physical or telephonic presence. 

(e) The injured worker shall have the right to interpreter services us 
prpvided for in the Labor Code. 

Dated: q&t
1
h<t _ 

COJ:SANTA ClARA 

By: 
Duane Obcrquel 

SANTA CLARA & SAN BENITO 
COUN'lJ•S BUILDING & 

CONrR CT 0 ~fRAD. -=~OUNCIL 

By:L ' ·. 
Neil lVI. S ruthe -
Chief Executive Officer 

APPROVED AS TO FORM AND LEGALITY 

~ /I/.~ 
,~I (<;:(?"'4 Uv'r 

NancyJ. Clai'k 
Deputy Connty Couilsel 
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UNION SIGNATORIES 

~~}~v~~/ 
ASBESTOS WORKERS LOCAL 16 

E. E ... V~'J. OR?)-~· N TRUCTORS 
f OC.Ar. U)llf 

I/ v / 

---

PLAS ·' I 

·1V\c~Q. l SQ~~ 
BOILERMAKERS LOCAL UNION 549 

ROOFERS LOCAL UNION 95 
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UNITED A,SSOCIAtrt, PLUMBERS 
& FITTERS LOCAL UNION 393 

sHitET METAL WORKERS 
INTERNATIONAL UNION LOCAL 104 

( 

/;/~._ ~L c/ SIGN & J)l~l'LAY & ALLIED NORTHERN CALIFORNIA 
CRAFTS L()CAL UNION 510 CARPENTERS REGIONAl, COUNCIL 

LABO~ LOCAL UNION 67 
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email attachment 8 2528and9 02 ADR final 
From: Nancy Clark [Nancy. clark~cco. sccgov .org] 
sent: w¢(lnesday, september 02, 2009 9:12 AM 
To: Peter D. Nussbaum 
cc:;: Neil struthers; ron@ronraki ch. com; Catherine wells 
subject: RE: Responses to requested changes - ADR Agreement 

Hello Petet'. I have (l;s·cussed your responses with my clients and it appears 
th;1t we have agreement on al.l points so long as #1 is tlear that fees can only 
be awat·ded as set forth in the Uibor code. If the employee does not recover 
anything, then thet•e is no recovery of attorneys fees si nee the fees are paid 
out of the employees recovery, if any. The county is not agreeing to 
liability for attorney fees beyond the recovery available under the Labor 
code. I believe this is what your response under #1 states below but wanted 
to make sure. 

HoW do we want to pi•oceed in terms of making thes.e changes and obtaining 
signatures? As I had the last draft, i offer to make the changes and forward 
the document. 

-----ol'iginal Message"----
From: Peter D. Nussbaum [mail to: pnussbaum@a 1 tshul erberzon. com] 
sent: Fl'i day, August 28, 2009 3:18 PM 
T(): Nancy clark 
cc: neil@scbtc.org 
Subject: Re: Responses to requested changes " AOR Agreement 

Nancy: 

I have reviewed Yi>\lr' em<i,il of AugysJ: 26 With nw client, sheet ~letal 
workers, Local 104. Asipreviously e><plained to you, Local 104 is willing to 
!lnter into an ADR agre:ement in connection with the project labor agreement for 
the Valley Medical center Replacement Bed Building #1, if the ADR agreement 
adeguately protects the rights of its members who may be injured on that 
proJect. You have now responded to my proposed changes and I do not think that 
we are very far aRart. As you will see below, I am suggesting that if can have 
Certain understanaings, that seem to be cons1stent with your email, there will 
hot be a need to include several of our suggested additions to the ADR 
agreement. 

1. we have requested that the ADR agreement make clear that an arbitrator 
can award attorneys fees to an employee's <~ttorney, who represents t.h.e 
employee post-mediation, and resolves the dispute either through a pre­
arbitration settlement that is approved by the arbitrator, or by an award of 
the arbitrator. In our discussions, you have repeatedly told me that the 
employee's counsel can be awarded such fees under the ADR agreement, and that 
the agreement already deals with that issue. I asked you to identify what 
sections of the agreement y,ou are referring to. Your email states that 
sections 1(a)(2) and 6(d) 'relate t;o the the question of attorney fees." rf 
you are representing, on behalf of your client, santa clara county, that 
sections 1(a)(2) and 6(d) authorize an arbitrator to award attorney's fees, as 
set forth in the Labor code, to an employee's counsel for the representation 
prov. ided post-mediation in securing f. or the employee a settlement that has 
peen approved by the arbitrator, or an award from the arbitrator, and that our 
emails can be used as evidence of the parties' intent if a question about the 
award of fees ever arises, there will not be a need to include in the ADR 
agreement the language about fees that I had pr()posed. 

2. I had asked you why the phrase "by an employer located in california" 
is is included in section 1(b). In your email you state that the 1 anguage is 
there to meet the requirements of Labor code section 3201. 5 (c) (1) which sets 
forth "those employers who will be recognized by the Department of Industrial 
Relations and the courts." That section does not, however, use the phrase 
"employer located in california"--a phrase that suggests an employer that is 
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email attachment 8 2528and9 02 ADR final 
domiciled in California. Rathet·, the code section t•efers to those employers 
who pay or project a certain dollar amount of wot·ket·s camp premiums in 
california, regardless of where they are located. Therefore, now that we 
understand the rationale fot• the language that concems us, we propose that 
section l(b) of the ADR agreement be changed to read "The attachment D shall 
apply only to injuries as defined by the Law sustained by employees covered by 
the Project Labor Agreement during their employment by an employer who meets 
the requirements of Labor code section 3201.5(c)(l) and only when [etc., 
etc.] .... " 

3. we had pt·oposed addin<;J language it section l(f) making it cl.ear that 
nothing ·in the ADR agreement 1s intended the right limit the ri<;Jht of 
employees to go after third parties who are responsible for theH industrial 
injuries. As I told you, it cleat•ly was not out· intent to create such a right 
against the employee's employer. Against that employer, the employee would 
have on'ly those rights that exist under the wot·kers' compensation law as 
interpreted by the california courts. You state in your email that "there is 
nothing in the agreement as drafted that could in any way be construed to 
liniit the rights of wot·kers to seek relief from third-party tortfeasors." 
Again, if you are making that representation of behalf of the county of santa 
clat·a, and our emails can be used to as evidence of the parties' intent if a 
quest1 on regarding this issue ever arises, there will not be a need to include 
the language that we had proposed about the issue. 

4. we had sugQested adding at the end of section 4(4) the Words 
"including occupat10nal diseases." As I indicated to you, this suggestion was 
made to be consistent throughout the agreement. In your email you state that 
in section l(b) "we did not include 'occupati r;ma l disease' as i nj ut·y as 
defined in the labor code to ·include diseases." Later, however, in section 4 
~1), the agreement refers to "compensable injury or disease" rather than just 
'compensable injury." \'ie suggest that, to be consistent, the agreement 
indicate initially that when the term "injury" is used it includes both 
injuries and diseases. 

5. In section 4 (5) we proposed that an enip l oyee cannot be required to go 
to an additional provider or speCialist who is more than SO miles from where 
the employee lives. Your response states that "We believe that there are 
circumstances where an employee will benefit and wants to see a provider who 
is in excess of 50 miles.' . (Emphasis added.) It certainly was not our 
intention to prevent an employee who is willing to travel beyond 50 miles to 
do so. we are, however, opposed to forcing an injured worker to have to 
tt·avel over 100 miles round trip to get medical care. In our view, our 
proposal is reasonable and this type of l i mi tati on is c<inimon in ADR 
aQreements. In fact, the maximum one way distance is often less than SO 
ni1les. Moreover, having a figure in the agreement eliminates disputes over· 
whether "the distance makes it impractical," as the agreement now provides 
with no guidance. 

· 6, i)'e f)toposed lil.ngu<!ge making it clear that ~mployees. <;an receive 
alterna.twe treatments 1f recommended by an autho('lZed prov1der. You.state 
that "there is nothing in the agreement which would prevent the receipt of 
alternative treatment if recommended by an approved provider.'' . l'ie interpret 
that statement to mean than an employee can receive alternative treatments 
pursuant to the ADR agreement if recommended by an authorized providet·. 
Again, if that is what you are stating on behalf of the county of santa clara, 
and our emails can be used to as evidence of the parties' intent if a question 
regarding this issue ever arises, there will not be a need to include the 
language that we had proposed about the issue. 

7. You have agreed to make the other changes that we suggested. 

Hopefully, the above proposal wi 11 settle our differences and allow the 
county to go forward and get <lPProval of the ADR agreeh1ent. Please let me 

Page 2 



email attachment 8 2528ancl9 OZ ADR final 
know after you have discussed this proposal with the county. 

Peter 

Sent from my BlackBerry Wireless Device 

-"---original Message-----
From: Nancy clark <Nancy.clack@cco.sccgov.org> 
To: Peter D. Nussbaum 
sent: Tue Aug 25 14:46:10 2009 
subject: Responses to requested changes - ADR Agreement 

You asked for the provisions of the ADR agreement that relate to the question 
of attorney fees. sei:tior1 1(a)(2) provides that "nothing in this Attachment o 
diminishes the entitlement of an employee covered by the Agreement to 
compensation benefits for disability or medical treatment and other benefits 
as required by california law." These benefits necessarily include the fee 
pr<;>v·isions set forth at Labor· code section 4903 et seq. 

In addition, under section 6(d) entitl eel Arbi trat·ion, the Arbitrator has "the 
S<\11l.e powers and authority" as \vorker compensation judges except those that 
have been modified by the agreement .. As the agreement does not change the 
authority of the arbitrator to award fees even pursuant to a settlement, the 
ability to provide fees are as set forth in the labor code currently. 

With resp,ect to your other su~gested changes: on Section 1(b) we did hot 
in<:)ude 'occupational disease as injury as defined in the labor code to 
in.clude diseases. The ADR does not 1n any way change the types of injuries or 
disease that are covered. Thus, we do not feel it necessary to make this 
change. 

Section 1(b) -the senti!nce "during their employment by an employer located in 
california" is there i.h <;>!'der to meet the requirements set forth at Labor code 
section 3201.5 in terms of those employers who will be recognized by the .· 
Department of Industrial Relations and the courts. Specifically, under Labor 
Code section 3201. S(c) (1), it must be "An employer developing or projecting an 
;~nnual workers' compensation insurance premium, in California, of two hundred 
fifty thousand dollars ($250,000) or.more ... ". This language should remain. 

section 1(f) ~ the suggested language is overly broad. There is nothing in 
the agreement as drafted that could in any way be construed to limit the 
rights of workers to seek relief from third party tort-feasors. This proposed 
lan!iluage could be interpreted to include the employer which is unacceptable. 
Aga1n, we do not feel the language change to be necessary. 

Sections 2(a) and2(c) . This language change appears to be semantics. 
unnecessary but probably okay to make. 

section 4(5). We believe there are circumstances where an employee will 
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benefit and want to see a provider who is in excess of 50 miles. we do not 
feel this limitation is necessary and do not agree to its inclusion. 

section 4(10). This language is not necessary as there is nothing in the 
agreement which would prevent the receipt of alternative treatment if 
recommended by an approved provider. 

section 6(b) (1). \~e don't feel these changes are necessary but they are hot 
unacceptab"J e. 

section 6(d) and 6(d)(2) these changes ar·e to remove redundancy. Acceptable. 

section 6(10) - the language as proposed is wholly unacceptable for the 
t"ipsons already discussed and it is my understanding that this language has 
been withdrawn .. I addressed the outstanding question on the issue of 
attorneys fees in the first paragraph above. 

No virus found in this incoming message. 
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