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Attachment D S
WORKERS!* COMPENSATION COVERAGE AND ' §
ALTERNATIVE DISPUTE RESOLUTION PROCPDURES i

Section 1. Intent and Purpose.

(a)(1} The Building and Trades Council of Santa Clara & San Bemlo
Counties (Council), the signatory crafl unions ({nions) and the Cmmty of $dita Clara
(“County”) (collectively, the “Parties™) working on the Santa Clara Valley
Center Replacement Bed Building #1 pursnant 1o the Extension Agreemenl \
Labor Agreement (the “Agreement”) jointly wc:ogmze the impiortance of an eff‘ecuvc nnd
efficient program to provide a workers’ compensation delivery systei for the ‘benefif of
the cimployees covered by this Agreement. The Parties (ineluding the Contmcim who has,
pursuant to Appendix A to the Agreement, agreed to be bound to the Ag:ecn}mlt) will
therefore work togelhm under the pre ov1s1011s of Scctlon 320] '3 of the C-ihfoqua Labm

whach will p; ovide fair and expedmous mctlmds f‘(n xesolvmg 9uch dlspules i '5
Addilmnally, lhe Pmueq w:ll work logelhel to bl oaclen and unpmve the wm}.els

dlS'lbIli[)’ benefits ior covered employceb affected by (Jccup'\tlonal mjury ( ]
covered under the Agiecmenl The Parties further, through the Joint Labm-Managemenl
Workers' Compensation Committee (the “Conimiitée”) hereinafier established, will
endeavor to develop an effective quality control dnd improveinent prograt for the
medical coverage provided to the employees covered by the Agreement. I‘ma!ly, the
Parlies agree that abuses of the system will not be tolerated and will coopuatc in any
investigation of a claim of abuse.

(2)(2) 'T'o accomplish the goals of (a)(1) above, the Pa‘rt'ies';ﬁgl‘ve agreed:

()  That all employees working under the Agi’éé t'shall be
covered 1o the fullest extent required by the workers’ compensation provisinns
Code, and that nothing in this Attachment D diminishes the entitlemient ofan cmployee :
covered by the Agreement to compensation benefits for disability or medical treatment

andl other benefits as required by California lasy, fully paid for by the Qoxllxty tlnough the
purchase of a pohcy of workers' compensation insurance from an instirer authiorize

issue such a policy in the State of California; and

(ii)  Toimplement a medical and benefits delivery system
complemented by an alternative dispute resolution Process, lereby established, in
cooperation with the Commmittee as-created under this Attachnient D to the Agreement.

(b)  This Attachmenit I shall apply only to injuries as defined by the
Law suslained by employees covered by this Project Labor Agieement duung their
employment by an employer who imeets the requiremenits of Labor Code section
3201.5(c)(1) when that employee is engaged ih employinent activities related to work
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on the San!a Clara Valley Medical Center Replacement Bed Bmlding #1 and covered by
the Owner ( ontrolled Insurance Prograin (OCIP), The term injury as used in this
agreement is {o be defined the same as under California Labor Code Section 3208 el seq.
to include any injury or disease arising owt of the employment.

- {c) This Attachient D shall remain in effeet from the date of
exceution by the parties, until expiration of the OCIP. Attachment D) may be extended by
mutual agreement of all parties to this Agtcemcnt It is the partics understanding and
intent that this Attachment D will remain in effect beyond the completion of the
Replacement Bc(l Building #1 project. In order o effectuate this intent, the parties agree
that those pmwsxona of the Agreement necessary for the effectuation of this Attachment
D shall c\u,nd beyond the Project’s completion anid shall expire at the same time as this
Altachiment D

;? (d) "This Attachment D along with the emails exchanged between
atiomeys forthe County and Sheetmetal Workers dated 8-25-09, 8-28-09 and 9-2-09 that
are attached herelo represent the complete understanding of the parties with respéct to the
subject nnllez dealt with herein.

(L-) In any instance of conflict, the provisions of this Attachmient D
shall 1ake precedence over provisions of the Law, as far as permitted by the provisions of
Labor Code Section 3201.5 of the State of (Jﬂtfomn

Section 2, Jmnt Labor-Management Workers® Compensation Committee {the

“Lommatlee”)

(@)  There is hereby established a Committee o review, oversee, consult
and advise all parties involved with the development, implemeritation and provision of
benefits and procedures for workers® compensation covered under the Code and this
Altachment D,pwith particular reference to the workers’ compensation provisions of this
Allachment. Sl.ti"h Committee shall participate in the selection of the providers and other
personnel as sct fortli in Section 3 below. The power of the Commiittee inay anly be
exercised lhmugh amajority vote of its members , with each party having
representatives on the Committee pursuant to subsection (b) below . The Committec is
not an independent entity and shall have 1io stalus as any separate entity; it is created oniy
for the purposes of admuustcrmg this Agreentent, Individuals who comprise the
Commiittee shall receive no compensation for such serviee, and it is anticipatéd that no
expenses shall be incurred as a resull of serving on the Committee.

(b  The County shall designate no more than two (2) Contractor
representatives, which may rotate annually to assure broad representation by as many
contractors as possible, and two (2) County representatives. The Council and the
signatory craft upions shall appoinl four (4) lcprcscnt'tti\fee to represent the unions, The
Couneil aind the signatory crafi tmions may assign one alternate for every (wo (2)
representatives. The Connty imay do the same. The Cominittee shall be chaired by a
representative appointed by the County (or designee). The County shall also appoint an
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alternate to chair meetings in the appointed Chair's absence.

(¢)  The Commiltee shall meet at least once cach calendar year, or more
often as necessary as requested by the chair or as provided for by rules to be adopted by
the Commmcc A quoram shall be five or more members provided that notice of meeting
is pmwcled af least one week in advance. The Ombudsperson and representatives of the
County, OCIP insurer and/or providers of medical care shall be available to attend the
Commitice meetings and furnish such information as is requested by the Committee. The
(‘mmmtlee may mmmmend {o the Program Manager, County and/or QCIP Insurer, as
dppx opuale changes in the procedural and substantive delivery of medical care and
services and ADR pmcu;smg as it believes appropriate to fulfill the parties’ goal to make
cffeuuve use of the provisions of Labor Code Section 3201.5. Any dispute between the
uition and contractor parties with regard (o the power of the Committee, or with regard to
any exercise of the Coitritittee’s posver, shall be referred to the Arbitrator designated
under B.t;cuon_ 7(c),_ below.

(d) Each member of the Conmitiec and/or the member’s sending
or ;_,umz,almn slnll be responsible for s any detense or indemnification of the respective
niember in the event of legal action arising out of the activities or decisions of that
member while serving on the Committee. The County shall have no responsibility for
decmom ot actions of the Committee. The Committee shall have no separate legal
s{andmg The Comniiltee shall have no income, nor hold titfe to any assets.

Section 3.  Scrvice Providers.

('1) Unless otherwise specifically stated, reference to a “medical
plowde:” may bie eithei to 4 individual providing treatment or to a group practice or
clinic pmwdmg treatment (o employees covered by this Attachment.

. (b)  The Parties will jointly designaie, under the auspices of the
Commiliee herein established:

(1) A preferred provider network of health carc providers;

(2)  Organizations providing prescription medicine, which may
be- ﬂﬁ'lmled with (1), above; - '

3) Vocational rehabilitation evaluator/service organizations if
required by law 6r regulation;

@ Mediators (who shall be Guniliar with and experienced in
the California State Workers® Conipensation System and related medical issues); and

(5)  Arbitrators (who to the extent available shall possess
expcmcnge as 1elere<,5 and/or judges under the Siate Workers’ Compensation System and,
at a nilnimum, qualified ds arbitrators under the Code).
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(¢)  Ifthe Parties are unable to agree on the organizations in (1) - (3)
above of the individuals to serve in the positions listed in (4) - (8) above, in the numbeis
deemed. necessary by the OCIP insurer for the efficient operation of the Workers’
Compensation Dehvei}' System (nn,ludlng ADR), or in the numbers otherwise
established in' this:Attachment, appointments shall be made by the neutral arbitrator
established under Section 7(c), below, alter he/she has heard recommendations and
arguments in favor of their respective positions from the Partics to Attachment D,

Section4,.  Medical Care and Treatment for Qccupational Injury and Discase.

: - Authorized Medical Providers. 'The providers designated wunder this
} Almdunent shall be the exclusive source of'all medical treatment required under Code
Section 4600, In addition to the preferred medical provider list promulgated by the
Iinsiirer, anthiorized medical providexs shall include preferred provider networks of health
care ]310\?](18!5 contained within any preferred provider panels currently established by
any Utiion (or subsequemly established panels approved for inclusion by the parties to
this Project Labor Agreement), who quilify and who agree to participate under the terms
of this Attdchmcn[

(}) All medical and hospital services, except for first aid and
other emergency Lype services only, required by employees subject 1o this Agreement as
the result of 2 compensable injury or diseuse, shafl be fumished by health care
professionals and facilities selected by the employee from the list of health care
professionals & and facilities currently used by the parties to this Attachment and avaitable
to each employee upon his initial employmeiit at the site. The Comiittee must approve
any and all additional provider(s) before they may be added to the list and can delete
prowdew tion the list for cause. In no event shall the deletion of a provider disrupt the
ongoing treatnient of an empioyee recciving treatment from that provider at the time of
the decision. However, once the specific course of treatment is comipleted, the employee
must use an authorized provider for any additional treatment. The authorized providel
organizations shall have on their rosters individual Board Certified providers in their
respective speualt:es available for seleclion by employees for treatment, or for referral
from otber individual providers, or to act as evaluators. This deszgmtwn of providers
- puistrant to Section 3201.5 of the Labor Code replaces all other provisions regarding the
selection of medical providers located elsewhere in the Code.

(2)  Incase of an cmergency requiring treatment covered by this
Aftachment when no authorized provider is available, the employee may seck treatment
from 4 health care protfessional or facility not otherywise authorized by this Attachment, to
piovide treattmnt during the emergericy and such treatinent shall be compensated for in
reasonable amounts by the OCIP Insurer as if provided by providers authorized under this
Agreenient. Rebp{)llblblllty for ireatment shall bé trans{erred to an authorized provider as
soon as possible, consistent with sound medical practices.
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{3)  After selecting an authorized provider to furnish treatment
tm i partmtlfu‘ injury, an employee may Lhan{,e oice to another authorized provider, 1f
the employec has received two conflicting opinions, the Ombudsperson may refer the
employee o ariother provider, Additional changes may be made only with the oversight
ofthe Ombucispcxson amd approval of the Insurer, Neither the employer nor its OCIP
Insum shall be mapons:blc for the cost of medical services furnished by a health care
ional or facility not authorized pursuant to this Agreement (except as provided in
(2) above) Nuthmg in this Article shall be construed to create a right for an employee to
receive care at employer obligation or expense that is not reasonably required to cure or
relieve a work related injury

(4) Neither the Hisurer nor the County shall be responsible for
the coql_{)i medical services Turnished by a health care pmlesbmml or a facility not
authorized. pulsuant to this Agreement (except for einergencies as noted in {2) above), nor
for care 1ot xcquued by the Code.

(5) Ihe list of authorm,d piovrders ﬂdmnustcxcd by the

specmﬂleb wluch tho pdmes o lhm Agrcunem behevc are 1equucd to Lespond to thc
needs of employees subject Lo this Agreement, at least some of whom, in each specialty,
shall be Board Certified: This shall include, but shall not be hmm.d to providers within
the. foilowmg specnlueS'

o] (_)rthopedlcs »2 Radiology 3 Neawology o4  Neurosurgery
5 Op tnlmo!ogy 6 Cardiology +7 General Practice #§ Chiropractic
49 Psychialry »10 Internal Medicine +11 Dermatology +12 Oncology

13 PuImonurleespimtory 14 Occupational Mcc_!i_cine

In the évent that an authorized provider furnishing treatiment to an
cmpioyee dctcrmmes that limtment or consultation is necessary from a %pecnhy for
wluch o 'u{houzed jprovider has been selected through this Agreement, or in the event
1eo makeés it impractical for treatment from an authorized provider, the
'uttho ized. pmwdel shall select the additional specialist or additional provider who offers
trt,atmcnt”a'l a placticai distance for the emiployee, not to exceed 50 miles,

(6)  All prescription medicines furnished as the result of i mjuncq
subject to this Agréement shall be furnished by the OCIP Insurer through a jointly agreed
upon i "dical piescuptzon provider organization or organizations, except in those
instasices in which an authmued medical providér determines that due to time constraints
or other valid medlcal reasons, use of another prescription souice is required.

(7)  Evaluations shall be secured in a manner consistent with,
and. utlimed for the purposes described in, Division 4, Part 1, Chapter 7, Article 2 of the
Code. It is tiot the intent of the parties to the Agreement in this section or in any other
portion of this Attachment io add o or diminish the rights of the respective partics to a
workers’ comperisation dispute to introduce evidence or be prohibited from introducing
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evidence in an arbitration proceeding in any different mamer than they would otherwise
be allowed to do in a procgeding before ain Administrative Law Judge of the WCAB.

C (8)  The OCIP Insurer and the employee shall each be bound by
the opinions and recommendations of the authorized provider selected in accordance with
this Attachmgnt. In the event of disagreement with the authorized provider’s tindings or
opinions, the sole recourse shall be to obfain a second opinion from another authorized
pravider to the extent pcnmlted by Division 4, Part 1. Chapter 7, Article 2 of the Code,
and 1o present the second opinion through the Alternative Dispute Resolution Program
established in this Attachinent.

: ®» A physm'm that an employee has designaled in writing as
h:s or hcl personal physlcmn as detined in the California Labor Code Section 4600 shall
also: bb considered an Avithorized Provider if the employce has notified the employer in
writing the name, address, and telephone number of such designated physician prior to
the daie of the industrial injury. The empfoyca shall also forward this physician
information to the committee for review. Nonaction by the committce shall be deemed
approval of the phy‘;;cxan as an Authorized Provider.

Segti‘___(_)'n. 5. - -Authorized Vocational Rehabilitation Benefits,

Injured employees shall be entitled to all vacational rehabilitation benefifs
madg available under the Labor Code; howevcl, any such benefils, if available, shall be
furnishicd by a vocational rehabilitation service provider selected by the employee from a
ixsl of vocatmnal rehabilitation service providers jointly selected by the Committee.

Section 6. Alternate Dispute Resolution Program.

(@)(1) This Altmmlwe Dispute Resolution Program (“ADR” or
“ ngr'un”) shall be used in place of and to the exclusion of the Division of Workers
Lompensatlon hearhig and disputes lt.soluuon procedures affecting a covered employt.c $
benetits to the full oxtent permltled by Section 3201.5 of the Labor Code, récognizing the
contmumg authou{y of the Worl\els, Compcnsﬂlton Appeals Board (“WCAB”) and the
California State Courts of Appedl to review all dctions taken hereunder in d manner
COHSIS nl wnh Secuou 3201.5,

(2) The Program shall be used in place of the filing of un Application
for Ad_]udlcatmn of Claim with the WCAB, Any claim subject to this Agreement filed
with the WCAB for résolution will unmedmtely be removed on motion of the QCIP
Insurer, and placed within the Program esiablished by this Attachment. The Program
shall not aﬂ'cct any covered employee’s eligibility for, or hisfher amount of, workers’
cumpeusaimns benefits, as set forth in the workers’ compensation provisions of the Labor

Code.

(3) This Program shall apply to all compensable, work-incurred
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injuries, including occupational discase, as defined by the Code, sustained by employees
while working under and covered by the Agreement, as a result of their employment on
the Project, on and after the effective date of this Attachment and during its term. Claims
filed within ninety (90) days after the termination of the OCIP shall continue to be
subject to the terms of this Attachment D for the duration of the case. Any claims fora
compensdble injury or illness filed afler such ninety (90) days shall be processed as
though.Labor Code Section 3201.5 does not apply.

{b)  The Program shall consist of three components: Ombudsperson,
Mt.dmuon and Arbitration.

n Ombudsperson, An Ombudsperson shall be selected from a
list sUpphcd by the Bmidmg Trades Coungil of candidates currently working for building
hadcs ADR progranis in Northern California as well as candidates provided by the

Counly. The Comumittce shall develop selection criteria, release a Request for
Qunl;__li_cahons (RFQ), screen and interyiew potential candidates, and ultimately select an
Ombudsperson for the program, The Ombudsperson may be removed at any time within

the sole discretion of the Committee.

The person appomte(l shall have, at a minimuni, the
following qualifications: five years of work experience which shall have provided
hifm/her wﬂh knowledbe and understanding of California workers’ compensation laws
and familiarity with-workers’ compensation claims and case management and/or be
cxpcr:cnced and certified in ocoupational health practice. The selected Ombudsperson
shal havc at least 5 consccutive years of experienicé with ADR and have not répresented
ijured _worker as an applicant or aninsurer for defense in any legal proceedings
within the Jast-5- years, The Ombudsperson will be familiar with workers® compensation
pwccdures and. practices. He/she shall be available at reasonable {imes, upon reasonable
notice, af the. Pleccl site for the convenience of the employees. Within the first 24 hours
of ; a repor led injury; the Ombudsman will receive first notice of report and, when
appropiiate, ihake immediate contact with the injured worker. The Ombudsperson shall
report regitlarly to the Commiittce, shall submit an annual report and shall be subject to
annual review. The Ombudsperson’s length of service under this Attachment D extends
Lll}l_;___l_ﬁll_j}l_ closeout of all ADR-related claims;

_ The Ombudsperson shall be compensated by the County at
reasonable and customary rates for this service. The County shall set aside and maintain
sufticient funding to pay the cost of the Ombudsperson as well as all other costs
associated with cslabhslnng and rimning the ADR program including but not limited to:
ADR education and promohon of project workers, required meeting expeises,
mediations, arbitrations, ete. The County shall determine and set aside money based on
rrent ADR expeucnce and anllcnpatccl project needs plus a reasonable reserve, This set
uudc-fund shall remain in place {o support claim run out after project completion until
stich time all (,hlms are ¢losed or this contract is tenminated, whichever occurs later. The
County shall monitor the funding level and adjust from time to time based on anticipated
need.
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‘The Mediator(s) and the Arbitrator(s) will be sclected in
chroaologlca! rotation from a permanent panel not to exceed three of each to be
establishied by agréemeni of & majority of the members of the Committee. The members
of the panel cari be changed at any time by the Committee. Each shall be knowledgeable
and experienced regarding medical and legal aspects of workers” compensation
procedures in Califomnia. The compensation of the Mediators and Arbitrators shatl be
provided by the OCIP Insurer. Pending such agreement under Section 3, should there be a
need for a Arbitrator to underiake proceedings required by these provisions, such shall be
iequcsted from and appointed pursuant to the rules of the Division of Industrial Relations
with regard to the appointment of Arbitrators under the Code for workers® compensation
malters, but may n6t be an attorney engaged in private practice on behalf of either
applicants or insurers.

(2)  When an employee’s workers® compensation benefits are
denied, reduced or terminated, or otherwise affected, the employee shall be provided with
a writter Notice (“Notice™) of such action, in a procedural and substantive format similar
to those prescribed in Section 4061 of the Code, by the OCIP Insurer, by first class mail.
The Natice shall include a summary of the reasons for the action, in terms regsonably
cateulated to be understandable by the employee.

- Within thirly (30) days of the employee s reeeipt of such
Noltce or whenever an employee believes that he/she is not 1e(.elvmg, 1 the benefits to
wlm,h he/she is entitled, including medical and hospital services, the employce shall
notﬂy the Ombudsperaon The Ombudsperson shall explain to the employee the response
to any employce question or complaint in terms that are understandable by the employee.
The Ombudsperson shall maintain a record of all activity atfectmg, any individoal
empioyee with whom he/she is involved by reason of these provisions or wher¢ he/she
becomes aware or réasonably should become aware that such employee should be
involved in these. procedures, including the date of each notification and request for
interyention of the Ombudsperson, the date of each response, the receipt of a form
requesting: mediation, atid the date of reference of that form to the Mediator, Al records
kept by the Ombudsperson shall be a form consistent with record keeping requirements
under the Act, if any. Nothing in this section shall preclude an employee from contacting
the: Omblldspeison regarding any dispute, request for information or consultation in

connection wﬂh the employee’s claim or injury.

(3)  Ifthe issue cannot be resolved to the satisfaction of the
cmployee and the OCIP insurei* within the fifteen (15) business days after the date of
nalification to the Ombudsperson, the aggrieved party may apply for mediation on tlie
form available from the Ombudsperson, Such form shall be filed with the Ombudsperson,
whio shall pmmplly notify the appropriate Mediator and furnish the Mediator with a copy
of the Notice. The parties to the dispute may extend the fifteen (15) business day petiod
by mutual agreement, and no issue shall proceed to mediation without first being
presented to thie Ombudspetsons.
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. (e) = Mediation. Application for mediation shall be made not more than
lwenty-ﬁve (25) business day ys after the Onibudsperson provides written notification to
all parties that issues cannot be resolved through further efforts of all parties. Failute to
mm.ly request mediation will bar any funther right to adjudicate the issuc. The pasties
intend that such mediation will be a meaniiiglul informal, non-adversarial ctfort to
1esolv_(, all lchumaic claims [airly without resort 10 adversary proceedings or unnecessary
procedures, The Mediator will coritact the parties to the dispute (the employee and the
ocCIp Il]SUl‘Ci) and take whatever sieps he/she deems necessary (o bring the dispute to an
agieed conclusion, At any mediation, the OCIP Insurer and the employce (and an adviser
orlegal counsel to edch party) may be present. If legal counsel is present, the legal
 advise but not represent the parties. Mediation must be attended by
nulmdmla who hwe the authority to resolve disputes,

Medialion shall be wmplcted not more than fiftcen (15) business
days [rom the da!e of 1efe1r'11 unle:;s otherwise: dg,m,d by the pm ties to the dlspulc

cess ic I’ames {0 lhe du.pule may agrec in wmmg, to extend such time for

' 'mL Nelthei pzuly will bc permlttcd to be repusented by legal cuunsci al

In 'nd éase may thc surrog‘ue act in lhe cap'xcny of attomey of 1ecoxd

- If, after the completion of the mediation process, the patties to the
dispute:are unable o re*tch agreetnent, either the employee or the OCIP Insurer may file
with the Ombud%pc: son, within thirty (30) business days of the completion of the
ploccss, a request lhal lhe m'ittcn bc rcferred to Aiblllatmn [nnnedmtely upon uccapt of

10 be commenced no Idter than fmty-hve (45) calendar days af‘ler lhe Albm ator h'm
received Notice of the Recuest for Atbitration,

(dY  Arbitration, The Arbitration proceeding will be conducted pursuant
1o the rules and regulations applied by workers’ compensation judges under the Code
{ ; 'f"ewdence ‘and burden of proof), and the Arbitrator shall have the same
authm ity a5 such judges (and, as appropriate, referces), except as such rules,
lations or powers are specifically modified or supplemented by this Attachiment or
olheuwse in writiiig by the parties to this Attachment. The arbitration proceeding shall be
completed within ten (10) business days of its commencement unless otherwise ordered
by: the rhitrator, in his/her sole diserction, to further the interest of fairness to all parties
th pute 'md/m comjleteness of the recoid. Except in extraordinary circumstances,
such extension shall not exceed forty-five (45) days. The Arbitrator shall render a
declslon within ten (1 0) business days of the completion of the proceedings. The
Atbitrator’s decision shall be writtei in a form consistent with WCAB practices and
his/her findings of fact, award, order, or decision shall have the same force and effect as
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that of a workers’ compensation judge and be subject to enforcement proceedings and/or
review as provided in Section 3201.5(a)(1) of the Code.

: ¢ The hearing shall be held in a location convenient to the
partics to tlie dispute as determined in the sole discrétion of the Arbitrator, but unless
otherwise agreed by the parties to the dispute, no further than fifty (50) miles fiom the
employee’s residence at thie time-he/she was/is working under the Agreement. The
proceedmg shall be electronically recorded.

(2) In any case that lias been assigned to an arbitrator for hearing
hercunder; the arbitrator shall have full power, jliliSdlLllOil and authorily to heéar and
determine all jssues of fact and las presented and to issue interim, interfocutory and final
orders, findings, decisions and awards as may bé necessary to the full adjudication of the
ense: |

£))] Arbitvation will be ¢conducted prrsuant to the rules of the
American Arbitration Associalion, ov such other rules agreed to by the Committee, using
the ar bltraloz assrf,ned by the Commiltee. Unless the parties to the matter otherwise
mutually agree, wbitration proceeding shall beé completed in not more than thirty (30)
calendar days after referral, and an arbitration decision rendered within ten (10) working
days of the completion of the proceedings. The arbitrator’s decisioi shall be in written
form consistent with the WCAB practices.

“ No written or oral offer, finding or recommendation made
during the mediation process by any party or mediator shall be admissible in the
arbitration proceedings excépt by mutial agréement of the parties.

(5) The arbitrator may in his/her sole discretion '1])po1111 an
dulhori?ecl healih care pmicsswnal to assist in the resolution of any medical issue, the
cost to. be. p'ud by thie OCIP Insurer. The Arbitrator may appoint a trastee or guardian ad
litei to appear for and represent any minor or incompetent upon the terms and conditions
which he or she deems proper. The Arbitrator may provide fot the JOII’Jde‘ in the same
pioc_:eedn_}g of all persons interested therein, whether as employer, insurer, employee,
dependent; creditor, service provider or otherwise.

: 6) Either side mdy request the appcarance of the treating
physician atid qucstion him or liet at arbitration. 1f the Arbitrator requests the appearance
of a. heahng, physician, or otherivise appoints an authorized health care professional to
assistin the resolution of any medical issue, the expense will be borne by the OCIP
Insurer:

V)] The decision of the Arbitrator, including hisfher findings of
facts award, or oidet, shall have the satme force and effect as an award, order or decision
ofa worl\crs conipensation Judge, and shall be subject to review by the Workers’
Compensdtwn -Appeals Board in the same manner as provided for reconsideration of a
final order; decision, or award made and filed by such judge pursuant to the procedures
set forth-in Article I (commencing with Section 5900) of Chapter 7 of Part TV of Division
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4, and in the Court, of Appeals pursuant to the procedures set forth in Article 2
(commencing with Section 5950} of Chapter 7 of Part IV of Division 4.

(8) Any and all setilements and/or COIl‘lprOll‘llbe‘, between an
cmp!oyee artd an insurer involving a workers compensation claim dllbill}:, on this Project
and under this -Agreement shall be subject to the same appeals and review by the
Arbitrator as if he were sitting as a referee under the Code, and appealed to the WCAB to
the extent permitted by the Code.

. (9) The Arbitrator shall not have the authority to resolve
)t d pursuant to Labor Code section 132a. The Arbitrator shall retain authority
ovcr the unde;lyuu, elaim,

(c) Notwnthslandmg, any provision of this Attaclnment to the contrary,
an employea who has received benefits under this Attachiment, and who is subsequently
injured while in the employ of an employer not covered at this time by this Attachment,
shall have L_ul_i access o the Workers” Compensation Appeals Board Procedures in effect
al the time on any matler involving apportionment due to the subseqlxent injuries or
subsequent exacerbation of the preexisting condition, and the provisions of this
Altachment shall nol, in such casés, be applied or asserted to diminish any rights such an
gn}plpycg nug,l_ll,,olhc;_nvnse lrave had, had it not been for the existence of this Attachiment,

Section 7. .Genc‘m! Provisions.

('1) Except for payments resulting from awards for violation of Labor
Cud +132a and serious and willful misconduct claims (which are the responsibility of the
en loyer), all required payments made by Contractors pursuant to this Attachment, shall,
in accardance with California law, be made by the QCIP Workers Compensation Insurer,
Sum!nrly, all getions required by law to be undertaken by the insuver rather than the
contractor Shail be performed by the OCIP Workers® Compensation Insurer. The OCIP
Insuier aid/or the Ombudsperson will provide all notices to the employees and/or
applicants, and in such form, as are required to be issued or otherwise referenced in the
workers' compensation provisions of the Code.

(l)) IF any provisions of Scctions 1 through 6 of this Attachment or their
apphcalxon to any pcnson or circumstances is held invalid, the invalidity shall not affect
other- pmvmuns, or apphmtmn of such Section or of the remainder of this Attachment
that ¢an be gwen effect without the invalid provision or application. To implement this
provision it is uiderstogd that the provisions of this Attachment are declared fo be
scverable, Fuither, in the event of legal action contesting the legality of Sections |
through 6 of this Altachment, or any portion of them, the parties agree to jointly defend
such provision and such Sections and shall actively assist each other in such defense.

(c)  Itisthe intent of the parties fo meet the spirit and letter of the
requitements of Section 3201.5 of the Labor Code. To the extent that the Depdllment of
Industrial Relations, Division of Workers® Compensation, succeeds in enjoining or
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otherwise preventing the application of part or all of the Program and provisions above,
by an order of thé final court of competent jurisdiction, the parties shall meet
expeditiously to adjust this Attachment to mect the requirements of the Code, and failing
to reach agreement within thirty (30) days after notification by the Division, the matter
shall be referied to an impartial arbitr: ator to be sélected by the Comnitiee ion
dcvclopment Uf an ’lp])l()])lhlib prowblou or provisions consisient with the spirit ol this
Aftachment

{d}  Noemployee shall be denied the right to consult and/or be advised
by legal counsel of his/her choice, if desired, at any time during the processes established
herein, However, it is recopnized that the ADR Program here establishied is intended to
be non-advérsarial, and until an appeal beyond mediation, no attorney shall participate in
the system as counsel of record for either the employec or the QCIP Insurer. Retention of
an altorney is the sole and absolute choice of the employce. All costs associated with
retaining lepal advice is born exclusively by the employce and not shared in any part by
the County: The retention of an attorney shall not diminish the ability of the
Ombudsperson, Mediator, Arbitrator, or any ofher party o speak directly with the
employee in the attorney’s physical or telephonic presence.

(e) The injured worker shall liave the right to interpreler services as
prowdcd for in the Labor Code.

Dated: /& Z[_«t{ Iﬁo 7’ Z OF SANTA CLARA

Dufmc Oberquell

Dated: A2{/01 | SANTA CLARA & SAN BENITO
COUNTIES BUILDING & |
CONSTRUCTIONTRADES COUNCIL

By: {4 BN -~

Chief Exwuttvé Officer

APPROVED AS TO F ORM AND LEGALITY

)?/ém,\a,( é{ o

Naney J, Clark
Deputy County Cotifisél
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UNION SIGNATORIES
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ASBL‘STOS WORKERS LOCAL 16 BOILERMAKERS LOCAL UNION 549
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BACLOCAL UNION 3 TBEW LOCAL 332

_ M”” il
) ‘EV@'T OR N STRUCTORS

LOCAY. Imi

Qﬂﬂ’&/ 7 /%mdﬁ

/;\BORERS LOCAL UNION 270

- i@)owm (J{éa%n /Z’L/C

“oP RATING ENGINEERS LOCAL 3 OPERATIVE PLASTEREI B
CEMENT MASONS LOCAL ON 408

PLAS ERT; ” ; 'C‘AL UNION 300 ROOFERS LOCAL UNION 95
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TEAM @ S IJ'O‘CAL UNION 287 UNITED ASSOCIATION, PLUMBERS

& FITTERS LOCAL UNION 393

iy AY

SHEET METAL WORKERS
INTERNATIONAL UNION LOCAL 104

GN & I)ISPLAY & ALLH‘D NORTHERN CALIFORNIA
CRAI‘T& LOCAL UNION 510 CARPENTERS REGIONAL COUNCIL

LABORERS LOCAL, UNION 67
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_ email attachment 8 2528and9 02 ADR final
From:  Nancy Clark [Nancy.Clark@cco.sccgov.org]
Sent: Wednesday, September 02, 2009 9:12 AM

To: Peter D. Nussbaum B .
oS3 Neil Struthers; ron@ronrakich,com; Catherine wells
subject: RE: Responses to requested changes - ADR Agreement

Hello peter, I have discussed your responses with my clients and it appears.
that we have agreement on all points so long as #1 is clear that fees can only
be awarded as set forth in the Labor Code. If the employee does not recover
anything, then there is no recovery of attorneys fees since the fees are paid
out of the employees recovery, if any. The County is net agreeing to
Tiability for attorney fees beyond the recovery available under tge tabor
(_:ode.k I believe this is what your response under #1 states below but wanted
to make sure,

How do we want to Proceed in terms of making these,chanﬁes and obtaining
signatures? As I had the last draft, I offer to mike the changes and forward
the document.

————— Original Méssage----- ,

From: Peter D. Nussbaum [mailto:pnussbaum@altshulerberzon.conl
Sent: Frida¥. August 28, 2009 3:18 pM

To: Nancy Clark

Cc: neil@scbtc.oryg

Subject: Re: Responses to requested changés - ADR Agreement

Nancy!

I have reviewed your emdil of August 26 with iy client, Sheet Metal.
workers, tocal 104. As I previously eéxplained to you, Local 104 is willing to
enter into an ADR_agreement in connection with the project labor agreement for
the valley Medical Center Replacement Bed Building #1, +if the ADR agreement
adequately protects the rights of its members who may be injured on that
project. You have now responded to my proposed changes and I do not think that
Wwe are very far apart. As you will see below, I am sqggesting that if can have
certain understand1n?s, that seem to be consistent with your email, there will
not be a need to include several of our suggested additions to the ADR
agreenent.

1. we have requested that the ADR agréement make clear that an arbitrator
can_award attorneys fees to an employee's attorney, who represents the
employee post-mediation, and resoives the dispute either through a pre-
arbitration settlement that is approved by the arbitrator, or by an award of
the arbitrator. In our discussions, you have repeatedly told me that the
employee’'s counsel can be awarded such fees under the ADR agreement, and that
the agreement already deals with that issue. I asked you to identify what
sections of the agreement you are referring to. Your email states that
sections 1(a)(2) and 6(d) "relate to the the question of attorney fees." If
you are representing, on behalf of your client, Santa Clara County, that
sections 1(a)(2) and 6(d) authorize an drbitrator to award attorney's fees, s
set forth in the Labor Code, to an employee's counsel for the representation
grovided post-mediation in securing for the employee a settlenment that has
een approved by the arbitrator, or an award from the arbitrator, and that our
emails can be used as evidence of the parties' qintent if a question about the
award of fees ever arises, there will not be a need to include in the ADR
agreement the language about fees that I had proposed.

2. 1 _had asked you why the phrase "by an_employer Jocated in california”
is is included in section 1(b). In your email you state that the Tanguage is
there to meet the requirements of Labor Code section 3201.5(c)(1) which sets
forth "those employers who will be recognized by the Department of Industrial
Relations and the courts." That section does not, however, use the phrase
"employer located in california”--a phrase that suggests an employer that fis
: ~ Page 1



o email attachment 8 2528and9 02 ApR final
domiciled in California. Rather, the code section refers to those employers
who pay or project a certain dollar amount oF workers comp premiums in
california, regardless of where they are located. Therefore, now that we
understand the rationale for the Tanguage that concerns us, we propose that
section 1(b) of the ADR agreement be changed to read "The attachment b shall
anly only to injuries as defined by the Law_sustained by employees covered hy
the Project tabor Agreement during their employment by an employer who meets
the gequirements of Labor Code section 3201.5(c)(1) and only when [etc.,
etc.]...."

3. we had proposed adding 1anguage it section 1(f) making it clear that
nothing in the ADR agreement is intended the right 1imit the right of
enployees to go after third parties who are responsible for their industrial
injuries, As I téld you, it clearly was not our intent to create such a right
against the employee's employer. Against that employer, the employee would
have only those rights that exist under the workers' compensation law as |
interpreted by the california courts. vYou state in your email that "there is
nothing in the agreement as drafted that could in any way be construed to
Tiniit the rights of workers to seek relief from third-party tortfeasors.”
Again, it you are making that representation of behalf of the County of Santa
Clara, and our emails can be used to as evidence of the parties' intent if_a
question regarding this issue ever arises, there will not be a need to include
the Tlanguage that we had proposed about the issue.

. 4. we had suggested adding at the end of section 4(4) the Words
"including occupational diseases.” As I indicated to you, this suggestion was
made to be consistent throughout the agreement. In your email you state that
in section 1(b} "we did not include 'occupational disease' as injury as
defined in the labor code to include diseases.” Later, however, in section 4
(1), the agreement refers to "compensable -injury or disease” rather than just
“"compensable injury.” Wwe suggest that, to be consistent, the agreement
indicate initiaily that when the term "injury" is used it includes both
injuries and diseases.

5. In section 4(5) we proposed that ap enployee canhot be required to go
to an additional provider or specialist who is more than 50 miles from where
the employee Tives, Your response states that "We believe that there are
c¢ircumstances where an emp?oyee will benefit and wants to see a provider who
is in excess of 50 miles.” _(Emphasis added,) It certain]g was not our
intention to prevent an employee who is willing to travel beyond 50 miles to
do s0. we are, however, opposed to forcing an injured worker to have to
travel over 100 miles round trip to get medical care. In our view, our
proposal is reasgnable and this type of Timitation is common_in ADR
agreements. In fact, the maximum one way distance is often less than 50
miles. Moreover, having a figure in the agreement eliminates disputes over
whether “the distance makes it impractical,” as the agreement now provides
with no guidance.

6. Wwe proposed ldnguage making it clear that employées can rec&ive
alternative treatments if recommended by an authorized provider. You state
that "there s nothing in the agreement which would prevent the receipt of
alternative treatment if recommended by an approved provider.’'' We interpret
that statement to mean than an employee can receive alternative treatments
pursuant to the ADR agreement if recommended b{ an authorized provider.

Again, if that is what you are stating on behalf of the County of Santa Clara,
and our emails can be used to as evidence of the parties' intent if & question
regarding this issue ever arises, there will not ve a need to include the
Tanguage that we had proposed about the issue.

7. You have agreed to make the other changes that we suggested.
Hopefully, the above proposal will settle our differencés and allow the

county to go forward and get approval of the ADR agreement. Please let me
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S _email attachment 8 2528and9 02 ADR final
know after you have discussed this proposal with the county,

Peter

sent from my BlackBerry wireless Device

~=~--0riginal Message-----

From: Nancy Clark =Nancy.cClark@cco.sccgov.orgs

To: Peter D. Nusshaum

Sent: Tue Aug 25 14:46:10 2009 ‘

Subject: Responses to requested changes - ADR Agreement

vou asked for the provisions of the ADR agreement that relate to the guestion
of attorney fees. section 1(a)(2) provides that "nothing in this Attachment »
diminishes the entitlement of an employee covered by the Agreement to
compensation benefits for disability or medical treatment and other benefits
as required by California law.” These benefits necessarily include the fee
provisions set forth at Labor Code section 4903 et seq.

In addition, undéer section 6(d) entitled Arbitration, the Arbitrator has “the
same powers and authority” as worker compensatioh judges except those that
have been modified by the agreement. As the agreement does not change the
authority of the arbitrator to award fees even pursuant to a settlement, the

ability to provide fees are as set forth in the labor code currently.

With respect to your other suggested changes: on Section 1(b) we did not
include “occupational disease” as injury as defined in the Tabor code to
include diseases. The ADR does not in any way change the types of injuries or
disease that are covered. Thus, we do not feel it necessary to make this

change.

section L(b) -the sentence "during their employment by ah employer located 1in
california” is there in order to meet the requirements set forth at Labor Code
section 3201.5 in terms of those employers who will be recognized by the

Department of Industrial Relations and the courts. Specificaliy, under Labor
Code section 3201.5(c)(1), 1t must be “An employer developing or projecting an
annual workers’ compensation insurance premium, in California, of two hundred
fifty thousand dollars ($250,000) or.more. . .", This language should remain.

section 1(f) - the suggested language is overly broad. There is nothing in
the agreement as drafted that could in any way be construed to limit the
rights of workers to seek relief from third party tort-feasors. This proqosed
language could be 1nterﬁreted to include the employer which is unacceptable.
Again, we do not feel the Tanguage change to be necessary.

sections 2(a) and2{c) . This language change appeéars to he semantics.
uUnnecessary but probably okay to make,

section 4(5). We believe there are circumstances where an employee will
Page 3
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benefit and want toe see a provider who is in excess of 50 miles. We do not
feel this T1imitation is necessary and do not agree to its inclusion,

Section 4(10). This language is not necessary ds there 1is nothing in the
agreement which would prevent the receipt of alternative treatment if
recommended by an approved provider,

section 6(b)(1). we don't feel these changes are necessary but they are hot
unacceptable,

section 6(d) and 6(d){2) these changes are to remove redundancy. Acceptable.

section 6(10) - the Tanguage as proposed +is wholly unacceptable for the
reasons already discussed and it is my understanding that this Tlanguage has
been withdrawn. I addressed the outstanding question on the ‘issue of
attorneys fees in the first paragraph above.
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